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to restore the creditor to his former po- one, whose perceptions were not render ■ 
sition, since time is a very important ed very acute by the study of refine 
matter in commercial transactions. We ments and hair-breadth distinctions, 
trust that, before many years, all our would ever dream that there could be 
American courts will adopt the sensible any essential difference in the rights of 
views of the English courts upon this the creditor to have the full benefits of 
question, and not expend so much the new securities, and of " all the col- 
strength hereafter in determining the laterals," in the language of Lord Ellen- 
precise difference between receiving a borough in Bosanquet vs. Dudman, supra, 
note or bill " on account of," "in pay- until he obtained full satisfaction of his 
ment of," "as collateral to," and "as debt, 
security for" an existing debt, since no I. F. R. 



In the Court of Common Pleas of Erie County, Pennsylvania. 

WALLACE ET AL. VS. WALLACE ET AL. 

1. A will which authorizes executors not only to sell at their option, but also to 
make valuation, division, and allotments of the estate devised, and to make deeds 
of conveyance therefor, breaks the descent, and vests the estate in the executors, 
and the heir at law cannot maintain ejectment therefor. 

2. Where a plaintiff in ejectment claims, not as heir at law, but as devisee under a 
will which authorizes the executors not only to sell, but also to make a valuation 
and allotment of the estate devised, she must show that these provisions of the 
will have been complied with, so that her portion or purpart may be known and 
distinguished from that of other devisees mentioned in the will. 

3. When an estate is devised to trustees, they to pay over or convey to the cestui 
que trust the one-half part of what they should receive of the estate, and the 
yearly proceeds of the other half during her natural life, the trustees are the 
repository of the title for her benefit, and she cannot maintain ejectment for it. 

4. If executors or trustees, created by a will, are authorized to make division and 
allotment of real estate, and neglect or refuse to do it, the remedy for the cestui 
que use is in the Orphans' Court. 

This was an action of ejectment for about 4000 acres of land in 
Erie county, brought by Elizabeth Wallace and J. W. Wall, trustee 
of Elizabeth Wallace, against John William Wallace and others, 
No. 149, of May Term, 1860, in the Court of Common Pleas of 
Erie county, Pennsylvania. The plaintiffs, to sustain their action, 
offered in evidence a copy of the will of Mrs. Tace Wallace, dec'd, 
late of Burlington, New Jersey, from the Prerogative Court of said 
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State. Defendants objected to the evidence because it was not pro- 
perly certified ; the court sustained the objection and rejected the 
evidence. The defendants, however, waived the informal certificate, 
and it was again offered, when it was again objected to, for the 
reasons hereafter mentioned in the opinion of the court ; so much 
of the will, dated July 1821, as is of importance to this case, is as 
follows, to wit : 

" 2. Whereas several of my children, by deed dated the 2d July, 
1819, did grant and convey to me all their share and interest in 
the property and estate of their father, I direct my executors here- 
inafter named, as soon as conveniently may be, to make an estimate 
of all the property which I have, or may be entitled to, as well 
under the said deed as otherwise, and then I direct the whole to be 
divided into six equal parts." 

Here follow several specific legacies, and then : 

"6. One other equal and sixth part I give and devise to my 
daughter, Elizabeth Wallace, her heirs and assigns : Provided, that 
as my said daughter Elizabeth did not join in the said deed of the 
2d of July, 1819, and will therefore be entitled to receive some por- 
tion of her father's estate, it is my will and intention, that whatever 
amount she shall receive therefrom shall be deducted from the said 
sixth part devised to her, and the shares so arranged as that they 
may be all thus equalized, and all the said girls receive an equal 
amount from the estate of their said father and my estate together." 

On the 26th February, 1823, a codicil was added to this will, in 
which was contained the following : " I direct my estate and the 
proceeds of such part or parts as shall be sold, to be divided into 
four parts instead of six, and one-fourth to each of my daughters, 
as in my said will is directed as to one-sixth ; subject to the deduc- 
tions and provisions therein stated." * * * "And I direct that the 
act of a majority of my executors shall be binding on the rest, and 
as valid and effectual as if done by all. And I authorize my exe- 
cutors, or a majority of them, to sell any part of my said estate they 
may think proper. And the valuation, division, and allotment of 
my said estate, and its proceeds, I direct to be made by my executors, 
or a majority of them, or by such person or persons as they shall 
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call in for that purpose, and the deed of conveyance of the executors, 
or a majority of them, to make and create a good, sufficient and 
valid title and estate." 

On the 18th day of March, 1826, testatrix added the following 
codicil to her will : 

"I hereby republish all the foregoing as my last will and testa- 
ment, except as hereinafter excepted, that is to say, I revoke so 
much thereof as makes my daughters, Rachel and Elizabeth, to be 
executors, declaring that my sister, Mrs. Susan V. Bradford, my 
daughter Mary, and my son-in-law, Mark W. Collet, to be my 
executors ; and if either or any of them refuse to act, then the 
other or others to be so, giving to them and to survivors, and sur- 
vivors of them, all the power hereinbefore and above stated ; the 
majority having power to act, as before stated. And in regard 
to the bequest which I have herein made to my daughter Elizabeth, 
instead of giving and devising to herself, as hereinbefore stated, I 
devise and bequeath what is devised and bequeathed to her, to 
Dr. Nathan W. Cole and Mark W. Collet, their heirs and assigns, 
and to the survivors of them, and the heirs and assigns of the 
survivor, and if either refuse to accept, to the other, his heirs and 
assigns in trust, that they fay over, or convey to her the one- 
half part of what they shall receive therefrom, absolutely in fee, 
and to her own disposal, and that the other half they retain and 
pay to her the yearly interest and revenue and profits arising 
therefrom (after deducting charges and expenses,) during her natural 
life, and after her death, that they shall hold the same in trust 
for such children of my late son, Joshua W. Wallace, Junr., as 
shall be alive at the time of my decease, share and share alike ; 
and if any of them die before the age of twenty-one years, the 
share of such to go to the survivors or survivor, and that the said 
moiety so held in trust may produce a revenue and interest, I au- 
thorize the said trustees, or whichever may act, and the survivor 
of them, and the heir and assigns of the survivor, to sell, lease, or 
otherwise dispose of the same, either for cash or credit, or any 
part or parts thereof, and the proceeds thereof, to invest in any 
such way as they may think proper, to be by them held on the same 
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trusts and with the same power as at first, and so toties quoties ; 
but it is to be entirely at the discretion of the trustees or trustee 
for the time being, whether they or he will sell or not, and how 
and upon what terms, and how they or he will invest without the 
direction or control of the cestui que trust ; and the said trustee or 
trustees are to settle with my executors what IS the share or portion 
thus devised, and their or his acquittance, exonerate or discharge 
the executors without the cestui que trust." 

John P. Vincent and Wilson Laird, for plaintiffs. 

Eon. Q-aylord Church, James C. Marshall, John Wm. Wallace, 
and Benjamin Grant, for defendants. 

The opinion of the Court was delivered by 

Derrickson, J. — The plaintiffs have offered in evidence, as the 
basis of their right of action, the will of Mrs. Tace Wallace, and 
the defendants (waiving the incompleteness of its authentication) 
object to its reception for the purpose for which it is offered, " be- 
cause it vests no title in the plaintiffs, or either of them, nor gives 
them such possession or right of possession as will entitle them to 
maintain their ejectment." 

If the right to recover depended alone on the will without the 
codicils, it would doubtless be complete as to one of the plaintiffs, 
but unfortunately for him, a codicil was appended, which author- 
ized the executors not only to sell at their option, but also to make 
valuation, division, and allotments "of the estate devised, and deeds 
of conveyance therefor." While, therefore, Miss Wallace has an 
interest in the will of her mother, it is still quite evident she has 
not such an one as will entitle her to maintain an ejectment for 
the land covered by it, because it is vested in the executors, though 
for special purpose. The title could not vest in the executors and 
the cestuis que use at the same time, and the plaintiffs claim by 
virtue of the will, she cannot claim superior to it. The line of 
descent was broken by the will, and she claims not as heir at law, 
but as devisee. To entitle her to succeed, she must show that the 
terms or provisions of the will have been complied with in the 
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valuation, division, and allotment of the estate, so that her portion 
or purpart might be known and distinguished from that of the 
other devisees mentioned in the will. But this has not been done. 
This, of itself, would warrant the rejection of the will. But there 
is another reason therefor. By a subsequent codicil, the testator 
devises the share previously given to her daughter Elizabeth 
directly, to trustees, in trust, they pay over or convey to her the 
one-half part of what they should receive of the estate, and the 
yearly proceeds of the other half during her natural life. This 
codicil clearly takes away her title to the estate devised, and she 
can have none in it but through the trustees. They are the repo- 
sitory of the title, though for her benefit, and there it remains 
until it is properly divested. Has this been done ? It is not even 
alleged that it has been, and we cannot here go into an investiga- 
tion to ascertain what proportion of the land in controversy, if 
any, would belong to Miss Wallace. The Orphans' Court is the 
proper place for this should the executors and trustees decline the 
execution of their duties. Had action been taken in either way, 
and the apportionate allotments been made, the plaintiffs, or Miss 
Wallace alone, might be entitled to recover ; but claiming, as she 
does, exclusively under the will, it would be useless to receive it in 
evidence, and then have to tell the jury that it vested, per se, no 
such right in her as would entitle her to recover. The introduction 
of Mr. Wall's name as a co-plaintiff and trustee of the other, gives 
no additional right to recover, as he is not named in the will, nor 
is there any evidence of his right to act in either capacity. 

For these and other reasons, equally obvious, the objection is 
sustained, and the evidence rejected. 



